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AU /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

Both the appeals of the Revenue are directed against the
common order of the Commissioner of Income Tax (Appeals) —lI,
Chennai, dated 18.11.2013. When one appeals is against the order
passed by the Assessing Officer under Section 143(3) of the
Income-tax Act, 1961 (in short 'the Act'), the other appeal is against
the order passed by the Assessing Officer consequent to the
revisional order passed by the Commissioner under Section 263 of

the Act.

2. There was a delay of 1402 days in filing the appeal in .T.A.
N0.2994/Chny/2017 by the Revenue. The Revenue has filed a
petition for condonation of delay. We have heard the Ld. D.R. and
the Ld. representative for the assessee. We find that there was
sufficient cause for not filing the appeal before the stipulated time.

Therefore, we condone the delay and admit the appeal.

3. The first issue arises for consideration in both the appeals is
with regard to disallowance of 50% of the purchases made by the

assessee.
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4. Shri Asish Tripathy, the Ld. Departmental Representative,
submitted that the assessee has shown purchases to the extent of
%1,75,00.450/- in the Profit & Loss account. When the Assessing
Officer asked for details, according to the Ld. D.R., the assessee
could not furnish any supporting material. Therefore, the Assessing
Officer disallowed 50% of the purchases which comes to nearly
%87,50,200/-. According to the Ld. D.R., the CIT(Appeals) deleted
the disallowance on the ground that the assessee is only an agent
for selling the plots. Therefore, he deleted the disallowance of even
50% made by the Assessing Officer. According to the Ld. D.R., in
the absence of any details, the CIT(Appeals) is not justified in

deleting the addition.

5. The next ground of appeal is with regard to advance said to
be received by the assessee to the extent of ¥48,61,000/-. Here
also, according to the Ld. D.R., the assessee could not file any
details before the Assessing Officer. Therefore, the Assessing
Officer made disallowance under Section 68 of the Act. According
to the Ld. D.R., the CIT(Appeals) found that the sales advance are

considered as sales in the next financial year on completion of
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registration of plots. These details were not available before the
Assessing Officer.  Therefore, according to the Ld. D.R., the
CIT(Appeals) is not justified in deleting the addition made by the

Assessing Officer.

6. On the contrary, Shri R. Viswanathan, the Ld. representative
for the assessee, submitted that the assessee is only an agent. The
assessee-company was entrusted the responsibility of selling of
plots for a commission of ¥7000/- per plot. According to the Ld.
representative, the assessee has to canvass and market the sale of
plots. Other than that, the assessee has no role to play. According
to the Ld. representative, the amounts deposited by the purchasers
were initially deposited in the assessee’s bank account. According
to the Ld. representative, the assessee-company is not holding any
general power of attorney. The registration of documents was
made by the landlords in favour of purchasers. Even the approval
for layout was obtained by the land owners only. Therefore,
according to the Ld. representative, the amount collected by the
assessee, belongs to it, hence the CIT(Appeals) has rightly deleted

the addition made by the Assessing Officer.
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7. Coming to the sales advance, the Ld. representative for the
assessee submitted that these amounts were in connection with the
plots booked during the financial year 2006-07. According to the
Ld. representative, what was received is only an advance and
registration was not completed. Hence, according to the Ld.
representative, the advance received as on 31.03.2007 cannot be
construed as income. In the next financial year, since the
registration formalities were completed, according to the Ld.

representative, the same was shown in the Profit & Loss account.

8. We have considered the rival submissions on either side and
perused the relevant material available on record. The Assessing
Officer disallowed 50% of purchases which comes to ¥87,50,200/-
on the ground that no details were available. However, the
CIT(Appeals) deleted the same on the ground the assessee is only
an agent for marketing the layout / plots. Since the assessee could
not produce any details either for acting as agent or otherwise, this
Tribunal is of the considered opinion that the matter needs to be
reconsidered by the Assessing Officer. The Assessing Officer shall
re-examine the matter whether the assessee acted only as agent or

otherwise and thereafter decide the case in accordance with law.
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Accordingly, the orders of both the authorities below are set aside
and the disallowance of purchases is remitted back to the file of the
Assessing Officer. The Assessing Officer shall re-examine the
matter on the basis of the material that may be filed by the
assessee and thereafter decide the issue afresh in accordance with

law, after giving a reasonable opportunity to the assessee.

9. Now coming to unexplained credit of ¥48,61,000/-, the
assessee claims that it is only an advance received and the same
was offered for the next financial year since the registration
formalities were completed. However, no details of advances were
furnished by the assessee. In those circumstances, this Tribunal is
of the considered opinion that this matter needs to be reconsidered
by the Assessing Officer. Accordingly, the orders of both the
authorities below are set aside and the issue is remitted back to the
file of the Assessing Officer. The Assessing Officer shall re-
examine the matter on the basis of the material that may be filed by
the assessee and thereafter decide the issue afresh in accordance

with law, after giving a reasonable opportunity to the assessee.
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10.  Inthe result, both the appeals of the Revenue are allowed for

statistical purposes.

Order pronounced on 14" June, 2018 at Chennai.
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